
IN THE UNITED STATES BANKRUPTCY COURT
FOR TIIE DISTRICT OF DELAWARE

In re Chapter 11

JUMIO INC.,I case No. 16- I0þ8L L---¡
Debtor

MOTION OF THE DEBTOR FOR ENTRY OF AN ORDER
AUTHORIZING THE DEBTOR TO MAINTAIN EXISTING

INSURANCE POLICIES, PAY ALL POLICY PREMIUMS ARISING
THEREUNDER, AND RENEW OR ENTER INTO NEW POLICIES

The above-captioned debtor and debtor-in-possession (the "Debtor"), by and through its

proposed undersigned côunsel, hereby submits this Motíon of the Debtor for Entry of an Order

Authorizing the Debtor to Maintain Exísting Insurance Policies, Pay All Policy Premíums

Arising Thereunder, and Renew or Enter Into New Policies (the "Motion"). In support of the

Motion, the Debtor relies on the Declaration of Stephen Stuut in Support of Chøpter I I Petition

and First Day Pleadings (the "First Da]¡ Declaration"),2 and respectfully represents and sets forth

as follows:

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the "Çourt")

has jurisdiction over this Motion pursuant to 28 U.S.C. $$ 157 and 1334 and the Amended

Standing Order of Reference from the United States District Court for the District of Delaware

dated as of February 29,2012. This matter is a core proceeding within the meaning of 28 U.S.C.

rThe last four digits of the Debtor's tax identification number are 6822. The Debtor's corporate headquarters and
the mailing address is 268 Lambert Avenue, Palo Alto, California 94306.
2 Except where otherwise indicated , capitalized terms used but not defined in this Motion have the meanings
ascribed to them in the First Day Declaration.
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$ 157(bX2), and the Court may enter a final order consistent with Article III of the United States

Constitution.3 Venue is proper in this district pursuant to 28 U.S.C. $$ 1408 and 1409.

2. The statutory predicates for the relief sought herein are sections 105, 361,362,

363,364, 1107 and 1108 of title 11 of chapter 11 the United States Code (as amended or

modified, the "Bankruptc)¡ Code"), rules 6003 and 6004(h) of the Federal Rules of Bankruptcy

Procedure (the "Bankruptcy Rules").

GENERAL BACKGROUND

3. On the date hereof (the "Petition Date"), the Debtor commenced the above-

captioned chapter 11 case (the "Chapter 11 Case") by filing a voluntary petition for relief under

chapter 11 of the Bankruptcy Code with the Court.

4. The Debtor continues to operate its business and manage its properties as debtor-

in-possession, pursuant to Bankruptcy Code sections 1107(a) and 1108. As of the date of this

Motion, no trustee, examiner or statutory committee has been appointed in this Chapter 11 Case.

5. Additional information regarding the circumstances leading to the commencement

of this Chapter 1 1 Case and information regarding the Debtor's business and capital structure is

set forth in detail in the First Day Declaration filed contemporaneously with this Motion and

incorporated herein by reference.

RELIEF REQUESTED

6. By this Motion, the Debtor requests entry of an order, substantially in the form

attached here (the sed , (a) authorizing the Debtor to: (i) pay unpaid prepetition

premiums associated with the prepetition insurance policies (collectively, and as discussed

3 Pursuant to Local Rule of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware 9013-1(Ð, the Debtor hereby confirms its consent to entry of a final order by this Court in
connection with this Motion if it is later determined that this Court, absent consent of the parties, qannot enter final

2{ 1086.001-w0040828.}
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herein, the "Insurance Policies") to the extent that the Debtor might discover and determine, in

its discretion, that such payment is necessary to avoid cancellation, default, alteration,

assignment, attachment, lapse, or any form of impairment to the coverage, benefits, or proceeds

provided under the Insurance Policies and (b) authorizing and directing financial institutions to

receive, process, honor, and pay all related checks and electronic payment requests for pa¡rment

of the Insurance Policies.a

THE DEBTOR'S INSURANCE POLICIES

7. The Debtor maintains nine (9) Insurance Policies that have been obtained through

various third-party insurance carriers (the "Insurance Carriers"), which provide coverage for,

inter alia, commercial general liability, workers' compensation, directors' and officers' liability,

property, employment practices, automobiles, technology errors and omissions, cyber and crime.

A list of the Insurance Policies and carriers is attached as Ebiþi!..t to the Proposed Order and

incorporated herein by reference. Continuation of the Insurance Policies is essential to the

preservation of the Debtor's business. Moreover, in many cases, coverage provided by the

Insurance Policies is required by regulations, laws, and contracts that govem the Debtor's

commercial activities.

8. The Debtor pays some premiums on a periodic basis and others in an annual lump

sum. The Debtor is generally current on amounts owed to maintain the Insurance Policies.

Certain amounts owed in connection with the Insurance Policies, however, are paid in arrears or

have otherwise accrued before the Petition Date and have not yet been paid. As of the Petition

Date, the Debtor estimates that a total of approximately 522,000 in prepetition amounts is

orders or judgments consistent with Article III of the United States Constitution.
o Nothi.rg herein shall be deemed an admission of any payments due or past due under any of the Insurance Policies.
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outstanding under the Insurance Policies. Additionally, other paSrments may come due in the

future that relate to Insurance Policy obligations incurred prepetition. None of the Insurance

Policies are financed through premium financing agreements.

BASIS FOR RELIEF

9, It is in the best interest of the Debtor's estate to permit the Debtor to honor its

obligations under the Insurance Policies. If the Debtor is unable to continue honoring its

obligations, any one of the Insurance Carriers listed on Exhibit L to the Proposed Order may be

permitted to terminate certain of the Insurance Policies to recoup their losses. Even a temporary

intemrption of payments would have an adverse effect on the Debtor's ability to maintain

insurance coverage in the future as the Insurance Carriers may not allow the Debtor to renew the

Insurance Policies at the current rates.

10. Any alternative to allowing the Debtor to continue performing its obligations

under the Insurance Policies without intemrption would likely require considerable additional

cash expenditures and would be detrimental to the Debtor's efforts to preserve and maximize the

value of its estate.

A. Payment of Insurance Premiums Is Required by
The Bankruptcv Code and the United States Trustee

11. The Debtor believes that the Insurance Policies are necessary and essential to the

operation of its business during this Chapter 11 Case.

12. Under the terms of the Insurance Policies, the Insurance Carriers may cancel the

Insurance Policies for nonpayment upon the Debtor's failure to pay the premium obligations.

Such cancellation will seriously harm the Debtor not only because some of the Insurance Policies

are required by various regulations, laws, and contracts that govern the Debtor's commercial

activities, but Bankruptcy Code section 1112(bX4)(C) provides that "failure to maintain

4{ 1086.001-w0040828. }
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appropriate insurance that poses a risk to the estate or to the public," is "case" for mandatory

conversion or dismissal of a chapter 11 case. Moreover, the United States Trustee's Operating

Guidelines require debtors to maintain insurance coverage throughout their chapter 11 cases. S¿¿

United States Trustee's Operating Guidelines (requiring maintenance of appropriate insurance

coverage).

B. The Debtor Should be Authorized to Pay Insurance Premiums
under Bankruptcy Code Sections 1107(al and 1108

13. The Debtor, operating its business as a debtor-in-possession under Bankruptcy

Code sections 1107(a) and 1108, is a fiduciary "holding the bankruptcy estate[s] and operating

the business for the benefit of its creditors and (if the value justifies) equity owners." In re

CoServ, L.L.C.,273 B.R. 487,497 (Bankr. N.D. Tex. 2002). Implicit in the duties of a chapter

11 debtor-in-possession is the duty "to protect and preserve the estate, including an operating

business's going-conc em value." Id.

14. Courts have noted that there are instances in which a debtor-in-possession can

fulfill its fiduciary duty "only by the preplan satisfaction of a prepetition claim ." Id. The CoServ

court specifically noted that preplan satisfaction of prepetition claims would be a valid exercise

of a debtor's fiduciary duty when the payrnent "is the only means to effect a substantial

enhancement of the estate," and also when the payment was to "sole suppliers of a given

product." Id. at 498. The court provided a three-pronged test for determining whether a preplan

payment on account of a prepetition claim was a valid exercise of a debtor's fiduciary duty:

First, it must be critical that the debtor deal with the claimant.
Second, unless it deals with the claimant, the debtor risks the
probability of harm, or, alternatively, loss of economic advantage
to the estate or the debtor's going concern value, which is
disproportionate to the amount of the claimant's prepetition claim.
Third, there is no practical or legal altemative by which the debtor
can deal with the claimant other than by payment of the claim.

5{ 1086.001-W0040828.}
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Id. at498.

15. Payment of the insurance premiums meets each element of the CoServ court's

standard. As noted above, insurance coverage is required by the United States Trustee Operating

Guidelines. Moreover, as a fiduciary for the bankruptcy estates, the Debtor would be violating

its duties if it permitted any of the Insurance Policies to lapse. Accordingly, the Debtor seeks

authority to pay all premiums that may become due if such payment is necessary in the Debtor's

judgment in order to avoid cancellation or intemrption of insurance coverage.

D. The Doctrine of Necessity and Bankruptcy Code
Section 105 Support Pavment of Insurance Premiums

16. The Debtor's proposed pa¡iment of prepetition policy premiums should also be

authorized pursuant to Bankruptcy Code section 105 and under the "doctrine of necessity."

17. The doctrine of necessity is a well-settled doctrine that permits a bankruptcy court

to authorize payment of certain prepetition claims prior to the completion of the chapter 11

process where the payment of such claims is necessary to preserve and maximize value. See In

re Just þr Feet, [nc.,242 B.R. 82I, 826 (D. Del. 1999) (stating that where the debtor "cannot

survive" absent payment of certain prepetition claims, the doctrine of necessity should be

invoked to permit payment); see also In re NVR L.P.,I47 B.R. 126, I27 (Banl{r. E.D. Ya. 1992)

("[T]he court can permit pre-plan payment of a pre-petition obligation when essential to the

continued operation of the debtor."); In re Eagle-Picher Indus., Inc., 124 B.R. 1021, 1023

(Bankr. S.D. Ohio l99I) ("to justify payment of a pre-petition unsecured creditor, a debtor must

show that the payment is necessary to avert a serious threat to the Chapter 11 process").

18. As demonstrated herein, the Debtor's ability to continue their existing Insurance

Policies is essential to the maintenance of its business. Accordingly, the Debtor's payment of the

6{ 1086.001-w0040828.}
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insurance premiums, including any prepetition claims, also is warranted under the "doctrine of

necessity" and Bankruptcy Code section 105(a).

19. This Court has granted the same or similar relief in other large chapter 11 cases.

See, e.g., In re Paragon Offshore PLC, Case No. 19-10386 (CSS) (Bankr. D. Del. Feb. 17,

2016); In re Offshore Grp. Inv. Ltd.., Case No. 15-12422 (BLS) (Bankr. D. Del. Jan. l, 2016); In

re Løndauer Healthcare Holdíngs, Inc., Case No. I3-I2098 (CSS) (Bankr. D. Del. Aug. 16,

2013); In re Filene's Basement, LLC, Case No. l1-13511 (KJC) (Bankr. D. Del. Nov. 4, 20Il);

In re Indianapolis Downs, LLC, et al., Case No. I l-11046 (BLS) (Bankr. D. Del. April 8, 20ll);

In re SSI Liquidating, Inc., et al., Case No. l0-12795 (KJC) (Bankr. D. Del. Sept. 8, 2010); In re

Amerícan Sa.fety Razor Co. LLC, Case No. 10-12351(MFW) (Bankr. D. Del. July 30, 2010); In

re Chem Rx Corp., et al., Case No. 10-11567 (MFW) (Bankr. D. Del. May 13, 2010).

20. Accordingly, the Debtor seeks authorization to maintain its existing Insurance

Policies, including payment of all monthly obligations, whether prepetition or posþetition, and

to renew or enter into new policies as may be required as the annual terms of existing Insurance

Policies expire, without further order of the Court, in the ordinary course of business.s

BANKRUPTCY RULE 6003 SATISFIED AND
REOUEST FOR WAIVER OF STAY

21. The Debtor further submits that because the relief requested in this Motion is

necessary to avoid immediate and irreparable harm to the Debtor for the reasons set forth herein

and in the First Day Declaration, Bankruptcy Rule 6003 has been satisfied and the relief

requested herein should be granted.

s To the extent that the Insurance Policies may be deemed executory contracts within the meaning of Bankruptcy
Code section 365, the Debtor does not at this time seek authority to assume such contracts, and the Debtor reseryes

the right to seek a determination at a later date as to whether such contracts are executory.

7{ 1086.00r -w0040828.}
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22. Specifically, Bankruptcy Rule 6003 provides:

Except to the extent that relief is necessary to avoid immediate and
irreparable harm, the court shall not, within 21 days after the filing
of the petition, grant relief regarding the following: . . (b) a

motion to use, sell, lease, or otherwise incur an obligation
regarding property of the estate, including a motion to pay all or
part of a claim that arose before the filing of the petition, but not a

motion under Rule 4001.

23. The Third Circuit Court of Appeals has interpreted language similar to that used

in Bankruptcy Rule 6003 in the context of preliminary injunctions. In that context, irreparable

harm has been interpreted as a continuing harm that cannot be adequately redressed by final

relief on the merits and for which money damages cannot provide adequate compensation. See,

e.g., Norþlk S. Ry. Co. v. City of Pittsburgh,235Fed. Appx. 907,910 (3d Cir. 2007) (citing

Glasco v. Hills,558 F.2d l79,I8l (3d Cir. 1977)). Further, the harm must be shown to be actual

and imminent, not speculative or unsubstantiated. See, e.g., Acíerno v. New Castle County,40

F.3d 645,653-55 (3d Cir. 1994).

24. While the Debtor believes that only a minimal amount, if any, of the premiums

the Debtor seeks to pay pursuant to this Motion are prepetition claims, nonetheless immediate

and irreparable harm would result absent the relief sought herein. Specifically, insurance

premiums may be outstanding or soon to come due. The Debtor believes that if its insurance

premiums are not paid as soon as possible and on an expedited basis, the Insurance Carriers may

seek to terminate the Insurance Policies. The effect of potential cancellation of the Insurance

Policies----or even litigation regarding the same-would be devastating to the Debtor's estate,

particularly at these early stages of this Chapter 11 Case. Moreover, cancellation of the

Insurance Policies would render the Debtor in violation of both the United States Trustee

Operating Guidelines and various state laws.

8{ 1086.001-w0040828.}
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25. The Debtor further seeks a waiver of any stay of the effectiveness of the order

approving this Motion. Pursuant to Rule 6004(h) of the Bankruptcy Rules, "[an] order

authorizing the use, sale, or lease of property other than cash collateral is stayed until the

expiration of fourteen (14) days after entry of the order, unless the court orders otherwise." As

set forth above, the relief requested herein is essential to prevent irreparable damage to the

Debtor's operations, going-concern value, and proposed efforts to pursue a sale of substantially

all of its assets and maximizethe value of its estate for the benefit of all stakeholders.

26. Accordingly, the relief requested herein is appropriate under the circumstances

and under Bankruptcy Rules 6003 and 6004(h).

NOTICE

27. Notice of this Motion has been given to the following parties or, in lieu thereof, to

their counsel, if known: (a) the Office of the United States Trustee for the District of Delaware;

(b) each of the Debtor's creditors holding the twenty (20) largest unsecured claims as set forth in

the list filed with the Debtor's petition; (c) the Prepetition Secured Noteholders; (d) the

Postpetition Lender; (e) the Internal Revenue Service; (f) the United States Department of

Justice; (g) the Securities and Exchange Commission; (h) each of the Insurance Carriers listed on

Exhibit 1 to the Proposed Order; and (i) all parties who have requested notice in this Chapter 11

Case pursuant to Bankruptcy Rule 2002. In light of the nature of the relief requested in this

Motion, the Debtor respectfully submits that no further notice is necessary.

NO PRIOR REOUEST

28. No prior motion for the relief requested herein has been filed in this or any other

court.

9{ 1086.001-w0040828. }
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WHEREFORE, for the reasons set forth herein and in the First Day Declaration, the

Debtor respectfully requests that this Court enter an order, substantially in the form attached

hereto, (a) authorizing the Debtor to pay unpaid prepetition premiums associated with the

Insurance Policies to the extent that the Debtor might discover and determine, in its discretion,

that such payment is necessary to avoid cancellation, default, alteration, assignment, attachment,

lapse, or any form of impairment to the coverage, benefits, or proceeds provided under the

Insurance Policies and (b) authorizing and directing financial institutions to receive, process,

honor, and pay all related checks and electronic payment requests for payment of the Insurance

Policies, and (c) granting such other and further relief as is just and proper.

Dated: March 2I,2016
V/ilmington, Delaware

IS RATH OBB LLP

G. o

Kerri K. Mumford Q'{o. a186)
Kimberly A. Brown (No. 5138)
Anne M. Steadman Q'{o. 622I)
919 Market Street, Suite 1800
V/ilmington, Delaware 1 980 I
Telephone: (302) 467 -4400
Facsimile: (302) 467 -4450
Email: landis@lrclaw.com

mumford@lrclaw.com
brown@lrclaw.com
steadman@lrclaw.com

Proposed Counsel to the Debtor and
Debtor-In-Possession
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In re:

JUMIO INC.,I

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11

Case No. 16_ \AeØL L----J

Debtor
Ref. No._

ORDER GRANTING MOTION OF THE DEBTOR FOR ENTRY
OF AN ORDER AUTHORIZING THE DEBTOR TO MAINTAIN EXISTING

INSURANCE POLICIESO PAY ALL POLICY PREMIUMS ARISING
THEREUNDER, AND RENE\ry OR ENTER INTO NE\M POLICIES

Upon the Motíon of the Debtorþr Entry of an Order Authorizing the Debtor to Maintain

Existing Insurance Policies, Pay All Policy Premiums Arisíng Thereunder, and Renew or Enter

Into New Policies (the "Motion")' artd upon the First Day Declaration; and the Court having

jurisdiction over this matter pursuant to 28 U.S.C. $$ 157 and 1334 and the Amended Standing

Order of Reference from the United States District Court for the District of Delaware dated as of

February 29, 2012; and the Court having found that this is a core proceeding pursuant to 28

U.S.C. $ 157(bX2) and that the Court may enter a final order consistent with Article III of the

United States Constitution; and the Court having found that venue of this proceeding and the

Motion in this District is proper pursuant to 28 U.S.C. $$ 1408 and 1409; and it appearing that

sufficient notice of the Motion has been given; and it appearing that the relief requested by the

Motion is in the best interests of the Debtor's estate; and sufficient cause appearing therefor; it is

hereby

ORDERED that the Motion is granted as set forth herein; and it is further

rThe last four digits of the Debtor's tax identification number are 6822. The Debtor's corporate headquarters and
the mailing address is 268 Lambert Avenue, Palo Alto, California 94306.
2 Capitalized terms not otherwise defined herein shall have the same meanings ascribed to them in the Motion.
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ORDERED that the Debtor is authorized, but not directed, to honor the terms of its

existing Insurance Policies listed on Exhibit 1, attached hereto, including making all postpetition

pa¡rments (including postpetition fees and premiums) with respect to the Insurance Policies on an

unintemrpted basis, and may renew or enter into new Insurance Policies as needed without

further order of the Court; and it is further

ORDERED that the Debtor is authorized, but not directed, to pay any prepetition claims

owed under the Insurance Policies, to the extent any such claims are owed as of the Petition

Date; and it is further

ORDERED that the relief granted herein shall not constitute or be deemed to be an

assumption or an authorization to assume, pursuant to Bankruptcy Code section 365, any

executory contract or unexpired lease to which the Debtor is a party and all such rights are

hereby expressly reserved; and it is further

ORDERED that all applicable banks and other financial institutions are hereby

authorized to receive, process, honor, and pay any and all checks and funds transfers evidencing

amounts paid by the Debtor pursuant to the Motion, whether presented or issued prior to or after

the Petition Date. Such banks and financial institutions are authorized to rely on the

representations of the Debtor as to which checks are issued or authorized to be paid pursuant to

this Order; and it is further

ORDERED that notwithstanding anlhing to the contrary in this Order, any payment

made, or authorization contained, hereunder shall be subject to the requirements imposed on the

Debtor under any order(s) of this Court approving the Debtor's Postpetition Financing (the "DIP

Orders"). In the event of any inconsistency between the terms of this Order and the DIP Orders,

the terms of the DIP Orders shall govern; and it is further

2{ 1086.001-w0040830.}
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ORDERED that the Debtor is authorized to take all actions necessary to effectuate the

relief granted pursuant to this Order in accordance with the Motion; and it is further

ORDERED that Rule 6003 of the Bankruptcy Rules has been satisfied; and it is fuither

ORDERED that notwithstanding the possible applicability of Bankruptcy Rule 6004(h),

the terms and conditions of this Order shall be immediately effective and enforceable upon its

entry; and it is further

ORDERED that the Court retains jurisdiction with respect to all matters arising from or

related to the implementation of this Order.

Dated: March _,2016
Wilmington, Delaware

United States Bankruptcy Judge
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Exhibit I

List of Insurance Policies

Policy Term

March 19,2015 -
March 19,2016

March 19,2015 -
March 19,2016

November 28,2015 -
November 29,2016

November 28,2015 -
November 29,2076

December I7,20I5 -
December 17,2016

Jvne2,2015 -
June2,2016

Iune2,2015 -
Jwrc2,2016

August 5,2015 -
Auzust 5,2016
June2,2015 -
Jurrc2,2016

Type of Policy (Purpose)

Technology Errors & Omissions

Excess Technology Errors &
Omissions

Management Liability

XS Side A DIC

Crime

Worldwide Property

Domestic Automobile Liability

Domestic Workers Compensation

V/orldwide Umbrella Liability

Policy Number

MTP003708403

QPL0050129

uvA1466319.15

ELU|42476-15

8241-8864

3594-40-16

7356-24-t8

57WECGG4151

7987-88-9t

Insurance Company

Indian Harbor Insurance Company

QBE Ins. Corp

Hiscox

XL Specialty Ins.

Federal Ins. Co. (Chubb)

Federal Insurance Company

Federal lnsurance Company

The Hartford

Federal Insurance Company

{ 1086.001-w0040831 .}
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